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Judgment

President D. Beinisch:

An appeal from the judgment of the Jerusalem Ris@burt sitting as the Court for Administrative
Affairs in AP 8350/08 ‘Attoun v. Minister of Interior (not yet reported, January 26, 2009),
handed down by Justité Solberg(hereinafter: thgudgment). In the judgment, the Court rejected the
petition filed by Appellant 1, a permanent residefnisrael, to have two of his minor children regied



as permanent residents of Israel under the Entioyisnael Law, 5712-1952 (hereinaftédre Entry into
Israel Law).

Therdevant factsin brief

1.

Appellant 1 (hereinaftethe Appellant) is a permanent resident of Israel. The Appeltest 11
children born of two different wives. One of hisves is a permanent resident of Israel. She and
the Appellant have seven children together. Theyaflrpermanent residents. The Appellant’s
second wife is a resident of the Area. She andpgpellant have four children together, two girls
and two boys (Appellants 2 and 3), all of whom wieoen in Israel and are not registered in the
Palestinian population registry. The two daughtezse registered as permanent residents shortly
after they were born in 1993 and 1994. Appellasbdght to register his two sons and
, twins born in 1996, as permanent ressdefrisrael, but his request was refused by the
Ministry of Interior based on the argument that fdmily’s center-of-life was outside Israel.

The Appellants live in the Wadi Hummus neighborhadtdch is part of the village of Sur Bahir.
A large part of the village of Sur Bahir is inclubie the municipal boundaries of Jerusalem.
Following the Six Day War, Israeli sovereignty vagplied to this area. As described by the Trial
Court in its judgment, the municipal border lineJefusalem was drawn such that it included the
built-up area of the village at the time, but sarh¢he lands belonging to the village remained
outside city limits, in the Area. Over the yeal® village expanded and many homes were built
in the area that lay outside Jerusalem city linnitsluding the Wadi Hummus neighborhood.

For many years, residents of Sur Bahir lived thegs with a perception of the village as a single
organic unit that has shared community and soer@ices which span both the areas located
within Jerusalem city limits and the areas locatetthe Area. There has been some change with
respect to this issue following the decision tddthe security fence. According to the original
plan for the route of the fence in the area, timedewvould have split the village and separated its
two parts — those located in Israel and those okt the Judea and Samaria Area. Residents of
the village filed a petition challenging this déoisand the route was moved, with the State’s
consent, in a southeasterly direction such thabitld include all the houses in the village,
including the Appellants’ house (HCJ 9156[0&'ud Jabur v. Seamline Administration (not

yet reported, December 30, 2003).

This was not the end of the legal proceedingsdhiglents of the village undertook in their
attempt to grapple with the complex reality in whtbey found themselves. In 2004, some of the
Israeli residents of the village who live in itsd@a and Samaria Area part began receiving
various notices of imminent cancellation of thaitigement to national insurance benefits under
the National Insurance Law [incorporated versior§%— 1995 (hereinaftethe National

Insurance Law) and the National Health Insurance Law 5754 -1@B% (hereinafter: the

National Health Insurance Law). Following theseices, the village committee filed a claim

with the Jerusalem District Labor Court seekingriénecation of these decisions (NI 10177/05
The Sur Bahir Village Committee on National Insurarce et 52 al. v. The National Insurance
Institute (not yet reported, April 11, 2005)). In this cageynique agreement was formulated
with the cooperation of the State and the appro¥/gie Attorney General, whereby permanent
residents living in Sur Babhir, including in the afdeetween the fence and the municipal border of
Jerusalem, would be considered as coming undeMdtienal Insurance Law and the National
Health Insurance Law. This agreement, to whichApeellants were also party, was entered on
record as a judgment (hereinafter: the judgmeth@District Labor Court). We shall return to
this judgment below.



The Appellant’s first application to have Appellar® and 3 registered as permanent residents
was filed in 2000. It appears that no decision masle in this application as the Appellants failed
to provide the documents they were requested tuge In 2005, following the judgment of the
District Labor Court, the Appellant once again @mbéd the Ministry of Interior with a request to
have his children registered as permanent residehésMinistry of Interior contacted the
National Insurance Institute (hereinafter: the Mihd the latter’s inquiries revealed that the
Appellants were living outside the State of Isrddie decision on this request was not provided
to the Appellants and in 2007, another applicatias filed. This application was also transferred
to the NIl for examination, and it too revealedttiee Appellants were living outside the State of
Israel. Therefore, the application was denied, thasethe fact that the Appellants were living in
the Wadi Hummus neighborhood, outside the Statsraél. An appeal filed against this decision
was rejected.

It was against this rejection that the petitionabhis the subject of the current proceeding was
filed. As stated, the petition was rejected on aayn@6, 2009, in a judgment delivered by Justice
Solberg

Thejudgment of the Trial Court and the proceedings before it

5.

The main argument presented by Appellants 2 amdtBe proceeding at hand as well, is that in
the circumstances of the matter, they are entilggermanent residency status under the
provisions of Regulation 12 of the Entry into I9rRegulations 5734-1974 (hereinafter:
Regulation 12, which regulates the issue of granting statushtllren who were born in Israel
to a parent who has status, but do not come uretgiof 4 of the Law of Return 5712-1952
(hereinafterthe Law of Return).

The Trial Court addressed this argument, but rthatithe Appellants’ circumstances do not
justify granting status under Regulation 12, aspiingoses thereof do not apply in their case. The
Trial Court examined the case law generated byQbisrt with respect to Regulation 12 and held
that the purpose of the regulation was to providbila with status that is identical to that of his
parents who reside in Israel, so that the child vayhis life with his parents, without them
having to relocate. According to the Trial CourggRlation 12 is a practical regulation which is
designed to enable a family to live together lalyfurhe basis for this regulation is a person’s
right to have children and the children’s rightievelop and mature within a loving and
supportive family unit. Therefore, it was held tirathe circumstances of Appellants 2 and 3,
wherein they are being raised by their parentsdaraplete family unit and outside the State of
Israel, there is no justification to grant thentistaunder Regulation 12. The Trial Court also
stressed that granting minors social or other sigkds not the purpose of the regulation.

In light of this finding, the Trial Court examinedhether there was room to grant Appellants 2
and 3 status as part of the family unification pebare, in keeping with the powers granted to the
Minister of Interior under the Entry into IsraelWwabased on a protocol the Ministry of Interior
formulated on this issue. According to the procedtite sponsor must have permanent residency
and must be a resident de-facto. In other wordscémter-of-life must be ascertained. However,
in the circumstances of the matter, the Trial Cdidtnot examine the place of residency using
the test of ties. The Court did not undertake éxsmination since it ruled that the humanitarian
purpose of the procedure, namely, to prevent aelisresident from having to choose between
living with his family and living in Israel, did n@pply in the circumstances of the case, as the
Appellant and his entire family live outside thatstof Israel.

The Trial Court also rejected the implications &ppellants attempted to attribute to the
agreement that was reached in the judgment of isteid Labor Court. The Trial Court ruled



that the judgment on consent applied the Natiamaldance Law and the National Health
Insurance Law only to individuals who meet two clative conditions, the first of which is
being a permanent resident. Therefore, the Colatithat the judgment was not relevant to the
case of Appellants 2 and 3 who are not permansittasts. According to the Trial Court, the
Appellants’ attempt to rely on this judgment in erdo claim that all residents of the Wadi
Hummus neighborhood are entitled to Israeli resige¢horders on bad faith and is logically
deficient”.

In view of all the above, the Trial Court found thasition of the Ministry of Interior on the
Appellants’ matter to be reasonable and rejectegétition.

The appeal before us was filed on March 3, 20@8chéd thereto was a motion to stay execution
of the judgment which was denied by Juskcdrubinstein on March 10, 2009. Shortly before
the appeal at bar was filed, the State filed ita aywpeal against a judgment issued by Justice
Tzur in AP 8568/0&Riyad Hamadah v. Ministry of Interior (dated 26 January 2009) which
concerned granting status to a Jordanian natiohalissmarried to a permanent resident and
living with him in the Wadi Hummus neighborhood (AA895/09). In that case, JustigeTzur
decided to accept the petition and instruct theidttin of Interior to grant the permanent
resident’s wife an A/5 temporary residency viséerashe found that in the special circumstances
of the Sur Bahir area and considering the judgroétite District Labor Court, it must be held
that their center-of-life is inside the State ofkd. The hearing of these appeals has been joined.

The first hearing on the appeals was held befor@utune 29, 2009. With respect to the appeal
in AAA 1895/09, we too have identified a difficulily granting status in Israel to the Jordanian
wife of a permanent resident who lives outside silam city limits. However, considering her
difficult personal circumstances which stem froma thct that she has no status either in
Jerusalem or in the Area, we believed that it wexessary to arrive at a practical solution that
would reduce the daily harm she suffered. Therefeeedelivered a decision wherein we held
that the Respondent was advised to propose a @aswolution for the resident’s status and
freedom of movement in her area of residency.

With respect to the minor appellants in AAA 1966/6@ noted that “their situation is
understandably complex, considering the fact theit tenter-of-life is in effect inside Sur Bahir,
inside Jerusalem, despite the fact that their dgels located outside the municipal border and
without a means of traveling to the Judea and Samaea. The parties will enter into
negotiations regarding a solution for the diffigest caused as a result of the lack of status in
Israel and the Respondent will propose a reasosahl¢ion for this situation...”

On April 11, 2010, the Respondents filed a noticevihich they stated that with respect to the
Hamadah family (whose matter was discussed in AB85109), the family had moved to a
dwelling in Sur Bahir which is located inside themitipal border of Jerusalem and that it was
therefore possible to file a family unification dipption for the wife. Such application would be
examined in accordance with Ministry of Interioofmrcols regarding the graduated procedure.
Following this notice, the appeal had become modtan August 15, 2010 we delivered our
judgment instructing the judgment of the CourtAaiministrative Affairs be struck down and
referring the parties to further processing ofdase in accordance with the agreement they had
reached.

With respect to the appellants in the proceduteat], the Respondents proposed that they be
registered in the Palestinian population regisiny geceive renewable stay permits for Israel.
These would allow them to travel freely betweerirtheuse and Jerusalem, as well as to enter
the Judea and Samaria Area. The Appellants insistédeir appeal noting that the State’s



10.

11.

proposal would subject the Appellants to curfeussures, encirclements, checkpoints, DCO
shutdowns and other limitations which would makdifficult for the children, whose center-of-
life is effectively in Jerusalem, to have normaltines. It was also noted that the permits would
not grant the children any social rights. The Afgpdk requested the Respondents to present
them with figures on similar cases, inasmuch ab suest. This request was a response to
Respondents’ argument that conceding the remedyhsduthe petition would have a broad
effect. In light of this notice, the petition washeduled for further hearings and the Respondents
were instructed to submit to us their responsbeaequested figures prior to the hearing.

On November 14, 2011, the Respondents submittag@esnentary response, which indicated
that as of the time of writing, there were no addil pending administrative petitions related to
the issue discussed in the appeal and there wagla sbjection pending before the objections
committee with respect to a decision to deny adatgistration application because the family
did not live inside the State of Israel. Howevbe Respondents stressed that in light of the
number of people residing in Wadi Hummus and o#ineas along the seam line between Israel
and the Judea and Samaria Area, indeed, any degisien in the appeal would have a broad
effect.

On February 27, 2011, the further hearing was hefdre us, in which we informed Respondents
of our position that since this was a case of dlfamembers who have different status and since
the children in this case had no status and wemeibalerusalem to a father who is a permanent
resident, it would be appropriate to considertmfitsolution in their matter. On March 6, 2011,
the Respondents natified that following reconsitieraof the matter, they did not see fit to grant
the Appellants an Israeli residency visa.

This state of affairs requires our ruling on theeq.

The arguments of the Appellants

12.

According to the Appellants, the Trial Court eriedholding that the purposes of Regulation 12
did not apply to the Appellants’ case and therefosbould not be applied to them. The
Appellants cited the judgments of this Court in HBZ9/99Pavaloayah Carlo (minor) v.

Minister of Interior , (not yet reported, 23 November 1999) (hereina@arlo) and inAAA
5569/05Ministry of Interior v. Dalal ‘Aweisat (not yet reported, 10 August 2008) (hereinafter:
‘Aweisat), claiming that the purpose of Regulation 12 iptevent the creation of a
disconnection or a discrepancy between the stdtagparent who resides in Israel and the status
of his Israeli born child, considering the impoxtarof preserving the integrity of the family unit
and the principle of the child's best interest. Appellants allege that despite the aforesaid, the
Trial Court failed to give sufficient weight to tipginciple of the child’s best interest and the
integrity of the family unit and that this failuresulted in a severe injury to Appellants 2 and 3.
Thus, for example, it was alleged that in the quroircumstances, Appellants 2 and 3 have no
status whatsoever; they are trapped in the neigiolools located outside the Jerusalem municipal
border without social and medical rights, with rasgibility of continuing with their routine lives
in Sur Bahir and in constant fear of the authaitlewas also stressed that the different statuses
among the family members create tension and iniaini the family, such that the proper
development of the Appellants might suffer.

The Appellants further argue that the Court erredat examining the Appellants’ center-of-life
based on the assumption that Regulation 12 didmaly in the circumstances of the case.
According to the Appellants, in the judgment giverAweisat, the Court explicitly held that in
order to make a finding on whether or not Regutafi@ applies, one must examine the center-of-
life of the sponsor and of the minor child andyéfiere, there was an error in the judgment of the



Trial Court as it did not do so. On the issue afteeof-life itself, the Appellants also claim that
the Court erred in holding that the fact that thppéllants do not live inside Jerusalem city limits
is sufficient for finding that their center-of-life outside Israel. According to the Appellantg th
“test of most ties” requires the examination ofidew range of particulars pertaining to the daily
lives of the sponsor and his children and the tementer-of-life” must be interpreted in a manner
which is consistent with the purpose of Regulafi@nlt was accordingly argued that for the
Appellants, who live in Sur Bahir, a single orgauaigt which includes lands on both sides of the
Jerusalem municipal border, this border is a virtu@. The Appellants receive their services and
infrastructure from Israel. They study in Israetlaaceive medical care in the country. Their
social and familial life also takes place in Isrddierefore, it was argued that they must be
viewed as persons whose center-of-life is in Ispaéth respect to the Court’s findings on the
judgment of the District Labor Court, the Appellactaimed that the principles laid down in that
judgment were relevant to their case in a manrggrir@g recognition of the homogeneity of the
village and the unique situation the fence cre&deits residents.

The arguments of the Respondents

13.

The Respondents support the holdings of the TrialrC They contend that the purpose of the
Entry into Israel Law and Regulation 12 is to pobtde family unit and provide a child who was
born to parents who aresidents of Israelwith status that is identical to that of his pasesb

that he may live his life with theim Israel, without them having to relocate. This purpose is
inapplicable in the circumstances of the mattdragid considering the fact that all family
members livdogether outside the municipal border of Jerusalem. Aceaydo the Respondents,
conceding the position of the Appellants is conegdhat the Entry into Israel Law was designed
to allow granting status in Israel to persons whadt live in Israel and that it must therefore be
rejected.

The Respondents provided their detailed respondetagreements that were reached in the
judgment of the District Labor Court and their réicgtions for the matter at hand. In this
context, the Respondents emphasized that the Stailéhgness to consider Wadi Hummus
residents as residents for purposes of the Natiosatance Law and the National Health
Insurance Law (in accordance with the conditioiputdted therein) cannot be construed as
willingness to recognize them as residents for gsep of the Entry into Israel Law. Moreover,
the Respondents clarify that one of the prelimiramditions for applying the special
arrangement that was enshrined in the judgmeriteoDistrict Labor Court is that the person
receiving the rights is a permanent resident afdsand therefore, it is clearly impossible to
deduce from the arrangement that all residentsadiummus are residents of Israel.

The Respondents also note that granting statuppelants 2 and 3 would constitute granting
legitimacy to Appellant 1's bigamous marriage inirgirect manner. Bigamous marriage is a
criminal offense under Section 176 of the PenaleC®37-1977 and has been recognized in case
law as sufficient reason to deny a family unifioatiapplication. The Respondents further
emphasize the potential broad effect of grantimgAppellants status. According to the
Respondents’ figures, 1,300 people live in Wadi iHura alone and the neighborhood continues
to grow. Thus, it was argued, the issue whichesstiibject of the appeal may also be relevant to
an untold number of cases in the future. The Redgras also claim that the ruling on this appeal
may be relevant to other cases that are not coemhertly to residents of Wadi Hummus, for
example, cases of other bigamous families, or famiwho moved outside the State of Israel after
one of the children were born, or families som&/bbse children were born in Israel and others
outside the country and thus only some of the fgmihildren have a permanent residency visa.



In light of all the above, the Respondents conthatithere is no cause for intervention in the
judgment of the Trial Court, especially considerihg fact that their offer to grant the Appellants
stay permits provides a reasonable solution tg firedicament.

Deliberation and ruling

14.

15.

16.

The central question which requires a ruling indppeal at hand relates to the applicability of
Regulation 12 to the Appellants’ circumstances. Regulation sets forth:

The status 12. The status in Israel of a child born in Israel, vdoes

of a child not come under Section 4 of the Law of Return 5710-
:TJOI‘I’] I'” 1950, shall be equal to the status of his parevisre
Srae

the parents do not have the same status, thedifaltl
receive the status of his father or guardian, srilles

other parent objects thereto in writing; wheredtieer
parent has objected, the child shall receive thtisto
one of the parents, as determined by the Minister.

This Regulation is unique among the laws reguldtirgissue of granting status in Israel under
Section 1(b) of the Entry into Israel Law, whiclissforth:

The residency in Israel of a person who is notsaaeli citizen, or in
possession of an oleh certificate [reserved folisleiwnmigrants to Israel,
translator’s note], shall be pursuant to a visaentiis Law.

The unigue nature of the Regulation is that it #etscriteria for exercising the discretion granted
to the Minister of Interior. This discretion is geally broad with respect to granting status in
Israel under the Entry into Israel Law. These stayuguidelines for exercising discretion apply
only to the circumstances of children to whom Retiah 12 relates.

According to the language of the Regulation, thesqre seeking status who relies thereupon must
meet two preliminary conditions: First, she musbben in Israel. Second, she must not come
under the Law of Return. According to the Regulat@ person who meets these conditions will
receive the same status in Israel as his paredtd #rey do not share the same status, he shall
receive the status of the father, in the abseneevaitten objection on the part of the other
parent. It should be noted that'Aweisat the State clarified that the Ministry of Interior

generally reads the language of the Regulation thaththe child is granted the status of the
parent with whom she maintains a center-of-lifésiael, even if said parent is the mother. To
that one must add that the provisions of Regulatare subject to the arrangement stipulated in
the Citizenship and Entry into Israel Law (Tempgr@rder) 5763-2003 (hereinaftehe

Temporary Order), which places restrictions on granting statushitdren who are residents of
the Area, as defined in the Temporary Order.

As noted, in the circumstances of the matter athtime Trial Court found that the provisions of
the Regulation did not apply in the first placeyiew of its purpose. As stated in the judgment,
the Trial Court held, based on tBarlo and‘Aweisat judgments, that “the Regulation aims to
allow a child born to parents who are Israeli restd to have the same status as his parents, so
that he may live his life with his parents withdloém having to relocate”. Accordingly, the Trial
Court found that in the circumstances of the mattbien the Appellants, their parents and their
siblings all live outside Israel, indeed, the enfaimily unit is outside the State of Israel anet¢h

is no cause justifying the application of the Ratjoh. Therefore, in order to rule on the question



17.

of whether there is cause justifying the appliaatib the Regulation in the circumstances of the
matter at hand, we must first rule on the questiforhether the special and unique circumstances
of the family’s dwelling in the Wadi Hummus neiglthood, the Appellant, the father of the
minors, should be considered as living in Jerusakgher than in the Area.

As aforesaid, the Appellants live in the Wadi Hunsnmeighborhood, which is for all intents and
purposes an extension of the Sur Bahir neighborhebith is located inside the State of Israel.
Over the years, Sur Bahir freely expanded towagedltidea and Samaria Area, and its residents
lived their lives as a single organic unit thatrelsghe same education, health, welfare and social
services in Jerusalem. For many years, there waliffimulty traveling between the different

parts of the neighborhood and family and social éimong all its residents took root. This reality
began to change with the decision to build the sigcience, following which the two parts of the
village were almost cut off from one another. Hoemat the end of the day, and with the State’s
consent, the route of the fence was shifted suathithlsraeli side would include parts of the
village located in the Judea and Samaria Area. Sthig of affairs preserved the reality that had
been in place previously whereby the Israeli pathe village is the center of the entire
community. It is where the schools and health aibs services are located. It is where most of
the commercial and social life of the village resits takes place, many Israeli residents among
them. Moreover, the fence that was built creatptyeical divide between the Judea and Samaria
Area and Israel, such that makes it difficult fesidents of Wadi Hummus to maintain a fabric of
life in the Area, in a manner that significantlytféied their already well established connection
to Israel. It appears that the State is awareisfuhique fabric of life. This can be discernea, fo
example, from the aforementioned decision of thé&any commander regarding leaving the
Wadi Hummus neighborhood on the “Israeli” sidelwf fence, a decision that was intended to
prevent a rupture in the local residents’ fabridifef It can also be discerned from a document
prepared by the military advocate general’s offidéle processing the aforementioned HCJ
9156/03. This document was attached as Exhibit f&/1ie petition to the Trial Court and stated
as follows:

In the petition, the residents who live east ofrigte of the barrier claim
that building the barrier on the planned route waelsult in severe harm to
their routine livesWhat is at issue are Palestinians in possessiontifie
ID cards [i.e., Israeli residency visas, translator’s natép will be cut off
from their center-of-life in the village of Sur Bahr and physically
separated from their family members and the servicgethey use...
(Emphasis added, D.B.)

The State’s recognition of the unique situatiosim Bahir can also be discerned from its consent
to recognize permanent residents living in Wadi iHuma as coming under the National Health
Insurance Law and the National Insurance Law, asgbdéhe judgment of the District Labor

Court, which stipulatednter alia:

In view of agreements between the parties, anddkiee, and considering
that this is aingle homogenous villageand in accordance with the
instruction given by the Attorney General to thdddelant, indeed, as long
as the legal and political situation remains @stbday, and as long as the
separation fence exists as planned, the Defentalitdeem anyone
meeting all of the following as coming under thdiblaal Insurance Law
with respect to both the rights granted and dutiggsed according thereto,
namely:



18.

19.

A. He holds a permanent residency visa under the Emrttrysrael Law 5712-1952.

B. He is a resident of the village of Sur Bahir, irtthg village territory between the
separation fence and the municipal territory ofidalem, and he resides in the
village permanently and not temporarily. (Emphasided, D.B.).

Note — it cannot be said that it is possible teiirifom the judgment of the District Labor Court
that all Wadi Hummus residents are entitled to @eremt residency. However, one cannot ignore
the fact that the agreement formulated by the #tdieates that it too considers this a unique and
complex reality.

The aforesaid clearly indicates that the realitiifefin the village of Sur Bahir and its eastern
neighborhoods, located in the Judea and Samari Areomplex and unique. This reality
requires, in the matter of the Appellant’s famdysubstantive examination of the question of
center-of-life and ties to Israel and cannot belkesl simply by relying on the physical location
of the Appellant’'s home, as the Trial Court hasedon

This Honorable Court has previously addressedriteria for examining a person’s residential
ties to the State of Israel in different conteftisus, for example, held Justibe Cheshin (as his
title was at the time) in CrimFH 8612/6aim Herman Berger v. Attorney General IsrSC
55(5) 439 (2001), at pp. 461-462:

How might we learn of the residential ties a persas to the country? One
could say: intent and action — a subjective tedtaanobjective test — shall
together create the status of residency.

The residency condition is created by inferencenftbe concept of
possession, in spirit and bodynimo et corpore, in the intent to settle
(animus manendi) and in the act of settlement that accompaniesteet.
One must examine a person’s existing ties to tbaléoandnly an overall
examination of the tiesshall lead us to the answer as to whether he is a
‘resident’ of the locale or not.

The person claiming to be a resident must give mor@nd more signs of
residency until a critical mass that makes him resient is reached: place
of residence, place of residence of the family, thesidency-claimant’s
social life, the place where his income is producetis customs and
habits, the place where most of his assets are l¢ed, his language, his
children’s school.

[Emphasis added, D.B.]

See and compare also: HCJ 2123/08B. (not yet reported, July 6, 2008), paragraph 1hef t
judgment of Justic&. Arbel.

It has been previously held in our case law, ifedént context, that the condition of dwelling in a
certain place must not be interpreted narrowleimts of physical presence only. It must rather
be interpreted as examining substantive ties fa@epf residency which are not expressed
exclusively in a physical manner (see, e.g. Civ&A4%5Yael Zelkind v. Beit Zeit Communal
Laborer Moshav LTD, IsrSC 52(2) 306, 315 (1998)). It has also be¢aibished that the
concept of residential ties must be examined irctimgext of the statutory provision in which it



appears and interpreted in accordance with thegoackd and purpose of said provision (ibid.,
ibid.).

20. With respect to the purpose of Regulation 12, westaready established @arlo that:

It appears that the situation the legislator erpgsland sought to prevent is
the creation of a disconnection or a discrepantyésen the status of a
parent who resides in Israel pursuant to the Entoylsrael Law and the
status of his child, who was born in Israel buias entitled to legal status in
the country as a result of his birth therein. Asle, our legal system
recognizes and respects the value of the integfitige family unit and the
principle of protecting the child's best intere3tserefore, one must
prevent the creation of a disconnection or a discpgancy between the
status of a minor child and the status of the paregrwho has custody of
him or who is entitled to custody [Emphasis added, D.B.]

Note, this purpose is not unique to Regulationlb®e as Israeli law strives to prevent a
discrepancy between the status of a minor childthedtatus of his parent who has custody or is
entitled to custody of him (see §8.36, 48 of thdgjuent of Justick). Vogelmanin AAA
5718/09State of Israel v. Huda Muhammad Yousef Srur(not yet reported, April 27, 2011)
(hereinafterSrur).

We further found inAweisat, that Regulation 12 seeks to promote human rightsvo central
aspects — the first aspect relates to the rigtteparent who has status in Israel to live with hi
child in Israel and the second focuses on the nandrrelates to his autonomous and independent
right to live his life with his parent. The secasgpect reflects the principle of the best inteoést

the child which is recognized in our legal systesvagrinciple worthy of protection. In this spirit,

it was held infAweisat that:

... [W]hen the Minister of Interior considers an dpation filed under
Regulation 12, he must giwignificant weight to the child’'s best interest
and to the integrity of the family unit. (820 oktjudgment, emphasis in
original, D.B.)

Thus, equating the civil status of the child tat thiahis parent serves this important principle and
the importance of doing so is derived from “the bamation of the right to family life and the
principle of the best interest of the chil®r(r, 836). These matters are dictated by logic, as
clearly, a reality in which a parent and childlie same family unit have different status may
undermine the stability and balance which are sessary for the proper development of a
minor. Moreover, a discrepancy in status leadsdiserepancy in the rights attached to that
status in a manner that creates, within the saméyfainit, groups with lesser social rights than
the rest of the family. This situation is also usideble from the perspective of the benefit of the
child. This is all the more relevant when it contea family in which most of the children do not
have the same status as their parents and othérechivery young in age, have no status at all —
as in our matter.

21. It follows that when examining residency requiretsenr the purpose of Regulation 12, while
we consider the familiar criteria for residency mvast also take into account the fact that we are
giving this concept substance that leads to tHélfioknt of the purposes of the Regulation.
Therefore, we must substantively examine whethsrigta family unit which is so closely
connected to Israel that denying the children statusrael would result in interference with the
integrity of the family unit and the principle dfd child’s best interest. Indeed, as we noted in ou
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decision of June 26, 2009 “The premise is that itripossible to grant status in Israel to a person
who lives outside the State of Israel, even iffétree cuts him off from the Judea and Samaria
Area and leaves him on the Jerusalem side of tieefeHowever, there may be unique and
exceptional situations in which living outside thenicipal borders of Jerusalem is almost a
virtual situation. In these exceptional situatidngng outside city limits would be one aspect of
the overall elements involved in determining thesjion of residency in Israel, such that, despite
the geographic location of the residence, it isitbthat there are more ties to Israel than to the
Palestinian Authority. In such circumstances, itipossible to determine, solely based on the
place of residence, that the applicant cannot bsidered a resident of Israel for purposes of
Regulation 12 and it is necessary to perform atanbige examination of the residency issue,
according to the tests adopted in case law andépikg with the purpose of the regulation.

This is the situation in the Appellant’s uniqueccimstances, as has already been clarified in the
aforesaid decision of June 26, 2009. As emerges fne particulars presented by the Appellants
and which the Respondents did not dispute, the Wgyids a permanent resident of Israel whose
children were born in the country and study wititsrterritory. The family members lead their
routine daily lives — their family life, social amdmmercial life, in a manner in which the locale
in which they reside cannot be separated from ligxeitory. Additionally, at the present time,
and following the erection of the fence, therels®a physical divide between them and the
territory of the Area which greatly impedes thead travel thereto. Therefore, it seems almost
self-evident that the connection of the Appellafdisily to the village of Sur Bahir, within
Jerusalem territory, is extremely close and in, féety have had no substantial connection to the
Area for many years, with the exception of the pdaldocation of their home within the Sur
Bahir extension. To this, one should add the compbenposition of the Appellants’ family. In

the circumstances, as stated, the father is a pembaesident, as are the remaining siblings of
Appellants 2 and 3 — seven brothers from his f&tather wife and their two sisters who, like
the Appellants, were born in Israel. The Appellarestherefore the only children in the family
who have no status. As recalled, they are nottexgid in the Palestinian population registry and
the first application to have them registered i iraeli population registry was filed when they
were four years old. Processing of the applicaibak many years due to the Respondents’
position. This situation, in which the children kavwo status either in the Area or in Israel, is
improper, both internally and externally. IntergaH it undermines the stability of the family unit,
while creating an internal distinction among famitgmbers. Externally — it undermines the
ability of the family unit to carry on a proper tme in Sur Bahir, studying, visiting friends and
family etc. In the absence of permanent statusAfipellants are vulnerable to more frequent
monitoring on the part of security forces and thice, and their daily lives depend on permit
renewal processes vis-a-vis civil administratiofic@ls. All this when, unlike the rest of their
siblings, Appellants 2 and 3 have no social rigirtd are not entitled to medical treatment in
Israel. This reality of life is difficult for the mors, Appellants 2 and 3, and points to the
importance of providing protection for the wholenfiéy unit, in accordance with the purpose of
Regulation 12 and based on the principle of the¢ inesrest of the child.

Therefore, in view of the unique reality of lifepetienced by the Appellant’s family, the minors’
lack of ties to the Area, the family’s close cortimtto Israel and the complex family
composition, it is my opinion that in the circunratas of the matter, there is justification to view
the Appellant, the father of Appellants 2 and 3pasent in Israel for the purpose of Regulation
12.

Therefore, the conclusion that necessarily follethat there is cause to review the Appellant's
application to have Appellants 2 and 3 registesedaamanent residents of Israel, using
Regulation 12. This finding is insufficient, sine@es stated above, the Temporary Order imposes
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restrictions on the application of Regulation 18 #merefore, prior to deciding whether it is
possible to grant Appellants 2 and 3 status putsioahe Regulation, one must first examine
whether they are “residents of the Area” underddinition that appears in the definition clause
in the Temporary Order. This definition was amenitke®005, in the context of the amendment
entered that year. Its current version reads &sisl

Definitions Resident of the Area — someone who has been
registered in population registry of the Area, &dl as
who resides in the Area notwithstanding the faat th
he has not been registered in the Area, excluding a
resident of an Israeli settlement in the Area.

The Appellant’s most recent application was filed®007 and, therefore, the current version of
the definition of resident of the Area is relevambur case. As recently heldARA 1621/08
State of Israel v. Ziyad Hatib (not yet reported, January 30, 2011) “for the psgof the
Temporary Order Law, a ‘resident of the Area’ i=ai two — a person who is registered in the
population registry of the Areand an examination of his actual ties to the Areasiof no
consequence for this matteror a person who is present in the Area but ngistered therein.
For the latter, a substantive examination — acogrth the test of most ties — with respect to the
actual residency of the person seeking statusatlirally be required.” [emphasis in original].

As stated, Appellants 2 and 3 are not registerededrmpopulation registry of the Area and
therefore, only the second part of the definitipplees to them. In this context, | have already
noted, as detailed above, that even if their haedated in the part of Sur Bahir that is located
outside the municipal borders of Jerusalem, indiéesie is no dispute that most of the children’s
ties are to the village of Sur Bahir, which is desisrael. As noted, this is where Appellants 2 and
3 study, maintain the center of their family andiablives and receive medical services, welfare
services etc. We also note that there is a phydicale between the Appellants’ home and the
Area — the security fence, which makes their traw¢he Area difficult and prevents any real
connection to this area. In this state of affditslieve that based on the test of most ties,
Appellants 2 and 3 have no real ties to the AreanfrareSrur, §25). Therefore, in my view, they
are not to be considered residents of the Arepdgroses of the Temporary Order, and as such,
its provisions do not impede the application of phevisions contained in Regulation 12 in any
way.

Considering that the Appellant’s first applicatiwas filed as early as 2000, prior to the 2005
amendment of the Temporary Order, | shall furtteet, @lbeit superfluously, that | would have
come to the same conclusion even if the previofigitlen of “resident of the Area” were
examined in the Appellants’ case. This definitiomsvdiscussed in detail iAweisat.

Thus, | have reached the conclusion that the Teanp@rder does not impede the Respondents
from applying the provisions contained in Regulatl@ to the Appellants’ case.

However, this conclusion does not complete the éxation process, as it is still necessary to
examine whether the Appellants themselves meetahditions of Regulation 12. In this context,
it should be noted immediately, that Appellants@d 8 do meet the preliminary conditions of the
Regulation. They were born in Israel and the LawRefurn does not apply to them. However, it
is accepted practice that the status given purgoahe Regulation is not given automatically and
that processing of an application for status utideRegulation involves an examination of
aspects related to the minor’s center-of-life, iker not there is a security or criminal
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impediment and any other relevant consideratioatirej to the exercise of authority under the
Entry into Israel Law (see 820 iAweisat).

It seems that there is no need to further detadltlas been stated and suffice it to hold that the
Appellants’ unique circumstances justify grantihgrh status pursuant to Regulation B@st, in
view of the unique and complex circumstances df tlesidency in the Wadi Hummus
neighborhood, as detailed above. These have cat/ime, as stated, that the Appellants’ center
of life is effectively in IsraelSecond in view of the discrepancy in the status of thgpéllants

and their father and remaining siblings, as wethasfact that the Appellants are not registered in
the registry of the Area and have no status afltwing this discrepancy to persist, as well as
allowing the Appellants to remain without any ssaislinconsistent with the protected values that
underlie Regulation 12, including the best intecdéghe child.

Therefore, | have reached the conclusion that fiygeRant’s request must be granted and his
children, Appellants 2 and 3 must be granted taristof permanent residents in Israel pursuant
to Regulation 12.

Before concluding, | shall note that | have consdehe Respondents’ arguments regarding the
potential broad implications granting the Appeltastatus might have in their view. However, |
have found that they do not change the concluskavé reached. This, partly because as detailed
above, the circumstances at issue, the circumsarfo®ppellants 2 and 3 are unique. They were
born in Israel, to a father who is a permanentesdi The reality of their life in Sur Bahir and in
Wadi Hummus is complex and unique and is also cheriaed by the fact that their remaining
brothers and sisters have permanent residencysstalile they lack any status. In this state of
affairs, it seems that the Respondents have go@mtuch weight to the argument regarding the
potential broad ramifications a decision might hangtead of making a focused and individual
decision in the unique circumstances of the castould also be noted that | have examined the
Respondents’ proposal to grant the Appellants gtamits for Israel as a substitute for status in
the country, but | have not found that this proposiprovides an adequate response to their
predicament. In addition, | have not found substandhe Respondents’ argument that granting
status to Appellants 2 and 3 provides indirect supfor the offense of bigamy, as the decision to
grant status relies on Regulation 12 and its p@poather than on the marital relationship
between the Appellant and his wife who is a redidéthe Area.

In addition to all the aforesaid, | cannot conclwdthout stating my opinion that the Respondents
might have been expected to give greater weigtitddact that building the security fence

greatly contributed to creating the complex redtityhich the Appellants live. In my view, such
recognition would have compelled the Respondenstivov greater willingness to provide a
reasonable solution to the case of the Appellaittsowt need for a court ruling.

In view of all the above, should my opinion be likdmwould accept the appeal, instruct that the
judgment of the Trial Court be overturned and tiesgpdndents’ decision not to grant Appellants
2 and 3 status under Regulation 12 and in keepitigtheir father’s status, be revoked.

Postscript

28.

The opinion of my colleague, Justice (retired) EL&vy, to which my colleague Justice A.

Grunis gave his assent, and according to whiclkapipeal should be rejected has been brought to
my attention. It is clear that my colleagues wexar@ of the severe harm caused to the minor
Appellants, but in their view, under the circumsis) considering the purposes of Regulation 12
and in view of the concerns regarding the broadfieations of this judicial ruling, it is not
possible to grant them the remedy they seek. lopiyion, the circumstances of the Appellants
compose a unique and rare puzzle of circumstaitesefore, | have not been persuaded that



there is a real concern of significant broad razaifions should the minors be granted status. This
is balanced against the severe harm done to thellapgs, which is partly the result of a reality

of life that was imposed on them following decigionade by the Respondents regarding the
erection of the security fence in the area, andttere of life in Wadi Hummus. Therefore, after
having reviewed the opinions of my colleagues,Mehseen no cause to change my position.

The President

Justice (retired) E. E. Levy

1.

Unfortunately, | cannot join the result reachedbycolleague, the President.

This appeal involves many difficulties as it ceaten two youths who have remained, unlike
their siblings, without status in the place whérmytwere raised and where they live. As noted by
my colleague, the President, one can presumehbdact that the Appellants live in Wadi
Hummus created a reality wherein they use manycerthat are given inside the territory of the
State of Israel. As noted by my colleague, “thadfirpart of the village is the center of the entir
community. It is where the schools and health ammib$ services are located. It is where most of
the commercial and social life of the village resits takes place, many Israeli residents among
them.” (817 of the judgment of the President).hiis state of affairs, it seems that even the
Respondents do not dispute the fact that Appelatsd 3, like the rest of the family, have
characteristics that may indicate that their ceofdife is inside Israel. However, could these
particulars and the unique circumstances of theiWathmus neighborhood allow granting a
permanent residency visalsrael to individuals who established their place ofdesits outside

it? Is the fact that a person needs status indbatcy and carries out some of his daily routines
therein sufficient for granting him the statugesidentin the country, despite the fact that he
does not at all reside within its territory? In migw, the answer is negative.

The Entry into Israel Law 5712-1952 is, as its namaécates, a law regarding entry into Israel
and the regulation of the status of those persdmsaxe present in but are not citizens of the
country. The law begins with entry into Israel whis regulated under Section 1(a): “The entry
into Israel of a person who is not a citizen oa&drshall be by virtue of an oleh certificate
[reserved for Jewish immigrants to Israel, tramslatnote] or a visa issued pursuant to this law.”
The Law continues with presence within the coumrgection 1(b): A person who is not an
Israeli citizen, or does not possess an oleh ceitidite, shall reside in Israel by virtue of a visa
issued pursuant to this law” | believe that these provisions contain a clg@sumption that the
law applies to people who are present inside thatcg rather than outside it. Clearly, the State
of Israel, as any sovereign state, has borderealydeople who traverse them cross its gates
and enter its territory. The Appellants’ familyastished its place of residence a few hundred
meters outside the municipal borders of the cityarfisalem. Indeed, in these circumstances, one
standing at the threshold of the country might fhat he is inside it, but it is not so, as the
border, even if it appears to some as arbitraryiaftekible, is the only marker of where a person
resides. In other words, this is the nature ofr@®g that “we are always on one side of it... or on
the other” (the written statements of my colleagbe,President, in a different context, in CrimC
534/04A. v. State of Israe| IsrSC 59(4) 885, 902 (2005); in the same seg also HCJ
8803/06Ganei Huga LTD. v. Minister of Finance 86 (not yet reported, April 1, 2007)).
“Borderline cases that challenge the limitationshef law always exist. The question is not how
the law handles borderline cases, but what thegserpf the law is and what its guiding rationale
is” (CrimC 534/04 above, p. 902).

It is clear that this concept of the applicatiortte Entry into Israel Law reflects on the
interpretation of regulations enacted pursuanietioer



...[T]he interpretation of secondary legislationngeigrated into the
interpretation of the primary Law by virtue of whii was regulated.
Indeed, as a rule the purpose of the 20 secondgyation conforms to the
purpose of the primary Law (see HCJ 8233@® Zuk v. Minister of
Transport, IsrSC 55(2) 311, 316 (2000)). This is clearlyalse case when
it comes to the Entry into Israel Law and the ragahs which were
regulated by virtue thereofAAA 5569/05Ministry of Interior v. Dalal
‘Aweisat, 820 (hereinafterAweisat)

Regulation 12 of the Entry into Israel Regulati®@84-1974, to which the Appellants refer,
addresses grantingtatus in Israel’ to an individual who is born to parents who hatagus in
Israel but does not come under Section 4 of the afaReturn. My colleague, the President,
believes that in the unique circumstances of tise ed bar, the purpose of the Regulation
necessitates granting a permanent visa also toqsergho do not reside in Israel but whose
center-of-life is in the country. This is the reasafla combination of exceptional particulars that
pertain to the Wadi Hummus neighborhood, whichteréanique and exceptional situations in
which living outside the municipal borders of Jades is almost a virtual situation.” (821 of her
judgment). However, the attempt to find a solufienthe concrete problem in which the
Appellants find themselves practically leads to instructing that the Respondent grant a “visa
for residency in Israel”, as stated in the Lawafgerson who wishes to continue to live outside
its borders. In my humble opinion, this resultdai achieve the purpose of the Regulation and it
is inconsistent with the Law from which the Regigiatdraws its validity.

This court addressed the purpose of Regulatiom B2number of judgments, namely, to prevent
“the creation of a disconnection or a discreparetywben the status of a parent who resides in
Israel pursuant to the Entry into Israel Law arelstatus of his child, who was born in Israel but
is not entitled to legal status in the country aesailt of his birth therein”. (HCJ 979/99
Pavaloayah v. Minister of Interior, 82, (not yet reported, 23 November 1999) (heftdéna
Pavaloayah). This matter was discussed at length alséweisat, where emphasis was put on
the humanitarian purpose of Regulation 12, whidousmided on the need to preserve the integrity
of the family unit:

... [Wlhen the Minister of Interior considers the Apgtion that is filed
under Regulation 12, he must allot significant wkeitp the welfare of the
child and to the integrity of the family unit. Thisfor two main reasons.
Firstly, he must set his mind to the fact thatgheondary legislator chose to
regulate a special regulation on the matter okthtus of children who were
born in Israel. As we have already noted, for thosinpart the provisions of
the Entry into Israel Law and those of the regalagiwhich were regulated
by virtue thereof do not establish criteria forrgiag an Israeli permanent
residence permit. Therefore by the very fact thgpecial regulation was
instituted that deals with the resolution of theaddi status of children who
were born there we may learn that the secondgisi&tor sought to
establish that when dealing with these minors gpacid significant weight
should be accorded to the aspect of the integfitiieofamily unit. Secondly
we must take into account the special nature ofiRéign 12 as a regulation
that is designed to promote human rights, andésdm from two aspects.
The first one is the aspect which relates to thetrof the parent with Israeli
status to raise his child, that is to say the dtutiginal right of the parent to
a family life. The second aspect relates to thepeshdent and autonomous
rights of the minor to live his life alongside lpiarents. (Aweisat, §20)



This purpose of safeguarding the family unit hagagb been reviewed in the context of children
who resided in Israel. In these cases, the judgse@mined whether granting residency status
was required for the purpose of preventing separdtetween parent and child and allowing the
family unit to be maintained in Israel. The pictimaghe case at bar is quite different, as the
Appellants seek permanent residency status inlirathe purpose of continuing to live with
their parentsutside its territory . Additionally, there is nothing to prevent Petitgrss 2 and 3

and their parents from continuing to live togetime¥wadi Hummus. Thus, the current situation
involves no risk for the integrity of the Appellahaind their parents’ family unit. Note well:
should the Appellants’ parents wish to relocate the territory of the State of Israel (as stated i
the opinion of my colleague, the President, theelapts’ father is a resident of Israel), there
will be no impediment to them doing so, since,lnlscircumstances the Appellants would be
entitled to petition for residency status under letipon 12 based on the intent to protect the
integrity of the family unit.

This too must be noted: | am not arguing that a@es center-of-life is measured solely by his
place of residence. As stated above, the realityhich residents of Wadi Hummus live has
created a situation whereby many of them condwit tives in the territory of Jerusalem.
However, | believe that granting residency statuden Regulation 12 to persons who reside with
their parentutside the territory of the country, for reasons of preserving the integrity of the
family unit, is not reasonable. Some may see tha eonceptual expansion of the borders of the
city of Jerusalem for the purpose of granting resay status, such that the Wadi Hummus area is
included therein. Yet, it is clear that the Cosrhot competent to take such a measure and
Regulation 12 of the Entry into Israel Regulatidiogs not allow doing so.

My colleague, the President, emphasized the urigse of the Wadi Hummus neighborhood and
the concrete distress of the Appellants who arerbeis, a distress that results, in part, from the
fact that they are not registered in the populatamistry of the Area; their siblings have been
granted residency status; there is a physicaldrdrgtween the Appellant's home and the Area in
the shape of the separation wall. However, if tken@ination is ultimately to be a substantive
examination into the ties the family unit has taé&d — as my colleague proposes to rule (821 of
her judgment) — | am afraid that accepting the app®uld indeed have broad ramifications. |
refer to the fact that there may be many more itns in which a person would conduct a
center-of-life in Israel and establish his placeasidence outside its territory. This is all theren
the case in an age where means of transportaiosugh that make travel between communities
simple (Is it not conceivable that there are otteeses of people who live on the outskirts of
Jerusalem, but work in the city every day and hseservices it offers?). True, the Appellants’
unique circumstances are such that presented tlittna\wwomplex reality. However, it is my

view that it is inappropriate to resolve this ditflty by employing the general interpretation my
colleague proposes for Regulation 12 and that ratihe solution should be a concrete one that
provides an answer to the problem the Appellants leacountered. The Respondents offered
such a solution in the form of renewable stay ptrioir Jerusalem. The Respondents have
declared in their notice that such permits woulovathe Appellants to continue to study and
receive medical treatment in Jerusalem.

True, being granted residency status is accompdmyiedrious social rights whose importance
cannot be underestimated (see for example Sectkhsl58, 195, 223 of the National Insurance
Law [incorporated version] 5755 — 1995). Howevbe, possibility of granting such rights to
persons who are not residents of Israel wherdfigation exists has been recognized in the past,
particularly in situations where there was a fimpaf close ties between the person seeking the
right and the state (see Section 378(b)(1) of tattadal Insurance Law and HCJ 890/99
Halamish v. National Insurance Institute IsrSC 54(4) 423, 431 (2000); HCJ 494/03



Physicians for Human Rights v. Ministry of Finance IsrSC 59(3) 322, 333 (2004)). In
addition, my colleague the President has notedréraignition of the unique situation of Wadi
Hummus residents has led the state to be willirgxfand its arm’s reach beyond the invisible
line that cuts across the Sur Bahir neighborhoed &3 of her judgment). One way or another, |
do not believe that the solution for the issueawfia rights can be found in the interpretation my
colleague the President proposes for Regulation 12.

7. In light of the aforesaid, | shall propose to myleagues to reject the appeal and uphold the
judgment of the Court for Administrative Affairs.

Justice (retired)

Justice A. Grunis

| have read the contradicting opinions of my caless; Presider. Beinischand Justice (retired. E.
Levy. As emerges from the two opinions, the case pashfficult problem. The obvious and, | would
hazard, natural tendency is to rule in favor of Alppellants, in view of the harsh results for Apaets 2
and 3 were their arguments to be rejected. Howewver cannot ignore the issue of principle and the
broad ramifications of a ruling that accepts tlaeguments, particularly considering that the retévaw,
the Entry into Israel Law, 5712-1952 (hereinaftbe Law) and the regulations enacted pursuanttthere
seek to regulate a person’s stdtuksrael, not outside it. As known, Appellants 2 and 3 lwi¢h their
family outside the country. A Supreme Court rulindavor of the Appellants cannot be reduced to the
matter of Appellants 2 and 3 only. It is clear timatVadi Hummus, where Appellants 1-3 reside, thaaee
others in similar circumstances. Even if no couocpedings have taken place in the matter of thtsr
individuals, it is incumbent upon us to foreseephbssibility that the issue will resurface. In thes
circumstances, | join my colleague, Justice (rdjiieE. Levy.

The appeal is rejected as per the judgment ofcau@tetired)E.E. Levy and the assenting opinion of
JusticeA. Grunis and in contrast to the dissenting opinion of RiesiD. Beinisch
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