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Judgment

Vice President E. Rivlin

1. The petition before us is directed against a lagizluse order issued by the commander of the IDF
in the Area (hereinaftetthe seizure ordej), with respect to lands on which an access route
between Kiryat Arba and the Tomb of the Patriar¢i3ana Way") is located. This is a



3.[sic]

pedestrian path which was originally cleared unidiyfand not by the state. In a previous
proceeding (HCJ 5979/07), a petition was filed agiathe state, on the allegation that it had not
enforced the law in a number of cases in whichgbevproperty in the Hebron area had been
invaded, including property on which Dana Way wigsued. The state initially announced that it
had pursued unlawful building proceedings with rdgao this issue, and that a demolition order
had been issued and would be executed soon. Howker, the state said that the civil
administration was considering the possibility séuing a seizure order with respect to Dana
Way on security-operations grounds, following auesy by the army. The aforesaid seizure order
was ultimately issued. The remedy sought in théigetherein is the revocation of said seizure
order.

The petitioners claim that the seizure order isivsistent with the "Operational Plan for Securing
the Jewish Settlements in Hebron". This plan wésrsttied to the court by the state in a separate
proceeding (HCJ 11235/0dity of Hebron v. State of Israel (Unreported, June 6, 2011). The
petitioners submit that this plan does not mensi@gecurity reason for seizing the land on which
Dana Way is located. The petitioners further clémat the state's initial position, namely that it
would execute the demolition order issued for ttractures on Dana Way serves as a further
indication that there is no security reason forgbizure thereof. The petitioners maintain that the
issuance of the order constitutes a disproport®nrailation of the landowners' property rights
and that it is contrary to international law.

The respondents, on their part, insist upon tharggmecessity that forms the basis for issuing
the seizure order. Dana Way, the respondents cigimsed as an alternative to Worshippers'
Way which leads to the Tomb of the Patriarchs. kinlDana Way, Worshippers' Way is
topographically inferior and runs very close to enskly built Palestinian residential area. As
such, Dana Way has a number of advantages in tefrsacurity: it better enables the army to
protect individuals using the path; it reducestiic with the Palestinian population and it serves
as an escape route from Worshippers' Way towargaKiérba. The respondents emphasize that
the high risk involved in traveling on the eastgrart of Worshippers' Way unfortunately
materialized in 2002, when 12 combat soldiers vikdted in a terrorist attack on this route and
that the area is still rife with terrorist activimd attempted terrorist attacks. The respondeiuts a
that they constantly strive to reduce and easeei$tections imposed on the civilian population in
the area, subject to periodic security assessm@&ntsnes, the lifting of restrictions has resulted
in increased risk on Worshippers' Way and a grested for an escape route.

The respondents add that the lands the seizuréhichvis required are not farmed and that the
size of the overall seized area is no more thandumeim. They also note that the land seizure
will not restrict the movement of the Palestiniaopplation and will not preclude crossing from
one side of the path to the other. The court empésthat the state has made it clear that the
Palestinian population is permitted to use the atl that it is a pedestrian path only. The
respondents note that during the staff work cotetlrior to the issuance of the order, the
existence of a security necessity came under rewaed less injurious alternatives were
considered. The respondents further claim thatathe seizure is in conformity with international
law, as interpreted in past rulings made by thisricas well as with Israeli administrative and
constitutional law.

The petition must be dismissed.

Petitioners' arguments fail to establish the clémat there is no security reason for the seizure
order. In contrast, respondents' position that tueghe high risk involved in traveling on

Worshippers' Way there is a need for an alternaldss dangerous route which would also serve
as an escape route from Worshippers' Way shouldebd arise, is supported by past incidents in



the area in general and on Worshippers' Way iniqudait. As has been written about
Worshippers' Way:

No major effort of persuasion is required in orderprove that a major
security risk is to be expected due to the passat®usands of pedestrians
in an area prone to attacks, whose alleys are isomahat a vehicle cannot
pass through certain parts of them, and abandounidirys alongside of
which might serve as hideouts for terrorists. Stechain conditions justify,
prima facie, taking measures to reinforce the sgcof pedestrians in the
passage. They may not support the claim accordingvhich, it is an
irrelevant, hidden, motivation which led to theuasce of the order.
(HCJ 10356/0Haas v. IDE Commander in the West BankIsrSC 58(3)
443, 460 (2004), hereinaftdiaas).

In fact, petitioners' argument that there is nd seaurity need for seizing Dana Way is based on
the change in the position of the state, whichaijt said that it would take action to execute the
demolition order issued with respect to the patid kter said that the path was required for
security purposes that necessitate seizing theslaiccording to the state's submission at the
relevant time, the change followed a request from @army, which was thoroughly reviewed
before being deemed justified. This conclusion &B® been sanctioned by the new military
commander of the Area. A change in position in ¢heiscumstance is not unacceptable per se,
certainly not in an area where the situation ongtwind is dynamic. In any event, we did not
find that the petitioners had laid a solid foundatito indicate that there was a different
motivation, unrelated to security, for the seizoreler. The same holds true for petitioners'
argument that the fact that Dana Way was not iredud the Operational Plan for Securing the
Jewish Settlements in Hebron, previously submitbetthe court by the state, necessarily indicates
that the route is not required for security purgosas aforesaid, a plan that is primarily
concerned with security can adjust itself to thaation on the ground, particularly considering
that Dana Way existed at the time the plan was gtdum even if its seizure had not yet been
regulated.

Given our conclusion with respect to the preserfca tegitimate security necessity for Dana
Way, we have not found that the seizure of landoider to legalize the route is either
unconstitutional or contrary to international lavle arguments petitioners make on this issue do
not concern their particular case or its circums¢an but rather the general power of the military
commander to seize land in order to protect theréigoof worshippers wishing to arrive at the
Tomb of the Patriarchs. This general issue wasevexl and ruled irHaas "Given the
constitutional power of the right of prayer at dyhsite, the commander deemed fit to allow the
passage while taking enhanced security measuresh Balance, prima facie, satisfies the
reasonability test" (Ibid., p. 466). In this caghe position of the state, which was not
contradicted, indicates that the harm caused t@étiEoners has been reduced a minimum; thus
with respect to the size of the seized area, tlot tlaat it is not farmed, the fact that the
petitioners' freedom of movement and that of theegal population of the area is not restricted
and the fact that this is a pedestrian path that dmt enable vehicular traffic. In fact, it seems
that the petitioners' main complaint is that thiewse order legitimizes the illegal act of clearing
the path.This is not the correct interpretation. Indeedzases like these, offenders should not be
rewarded, and the state has acknowledged thiseivehy fact that it initially took the position
that the demolition order should be executed. Hawnew this case, there is a true security need
for the path. The situation has unfolded suchttrtdemolition order cannot be executed without
ignoring this need, which, at the end of the dayncerns saving lives. Therefore, despite the



discomfort, to say the list, caused by the mannevhich the path was created, we have arrived
at a result wherein there is no cause for ourvetaion.

The petition is therefore dismissed. No costs oishared.

Given Today, 8 Shvat, 5772 (February 1, 2012).

Vice President Justice Justice



